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Panel Session: Interrogating the Relationship between Democracy and Human Rights in Latin America

Panel convenors:

Par Engstrom, Oxford University: par.engstrom@politics.ox.ac.uk
Thomas Pegram, Oxford University: thomas.pegram@politics.ox.ac.uk
This panel session examines the ways in which human rights may contribute to democratization in Latin America and critically evaluates the limitations of a human rights approach to democracy. In particular, the panels seek to further our understanding of the role of national and international institutions in shaping human rights politics in countries undergoing processes of democratization. In terms of the ways in which human rights impact upon democratization the following dimensions of interaction will be addressed: (1) horizontal extension of rights to previously marginalised sectors of society; (2) deepening of existing rights – that is, making rights more meaningful; (3) creation of new rights – that is, the development of rights to include issues previously considered politically and/or socially unacceptable; (4) safeguarding of rights – that is, insulating rights from everyday (democratic) politics; (5) transnationalisation of democratic politics – that is, the role of human rights in opening up the democratic polity to international influences; and (6) ‘empowering’ of political actors with access to international resources – that is, the role of human rights in shifting ‘power’ to state, judicial and civil society actors connected to transnational legal and political debates, and how these processes in turn play into existing processes of judicialisation and professionalisation of human rights activities and activism.

The panel convenors welcome paper proposals that address any combination of the issues addressed in these panel abstracts. Papers that consciously adopt an interdisciplinary approach to the study of human rights and democratization are particularly welcome. Paper proposals could be in either of the REPLA working languages: English and Spanish.

Panel I: International Human Rights Institutions and Democratization

This panel explores the ways in which international human rights institutions promote a domestic agenda of rights within democratic states in Latin America. In particular, the panel welcomes case studies of particular international human rights institutions and mechanisms that seek to evaluate their impact on processes of democratization at the domestic level in Latin American countries.

At the global level, the development of increasingly ambitious human rights norms within an ever more dense institutional framework has led to the consolidation of an international human rights system. Today, the realm of international human rights is formally constituted through regional (e.g. the Inter-American Human Rights system) and global treaty systems (under the auspices of the United Nations), international institutions, and a plethora of monitoring bodies producing annual reports and reviews, supplemented by ad hoc commissions, international tribunals, and the adjudication of cases. The political struggles in international fora surrounding human rights problems have provided the platforms upon which activists and states have manoeuvred in building an international human rights system. The proliferation of international organs for the formulation, interpretation and increasingly adjudication of human rights norms together with the increasing enmeshment of states with these international institutional arrangements has undeniably transformed the formal responsibilities of states. Yet, the domestic implementation of these increasingly ambitious and intrusive human rights norms remains piecemeal. Hence, the political salience of human rights lies not only in the depth and width of their international institutionalization, but most significantly in the process of internalization that link international human rights to domestic political institutions and actors.

This panel will therefore seek to stimulate a debate on the existing connections between the domestic struggles for human rights on the one hand and the broader political and normative structures within which these struggles are embedded – at the international, national, and local levels. The papers will address (1) how the relevant international human rights institutions work in practice, including their guiding principles, the nature of rights they embody, and how their mechanisms of domestic implementation are envisaged to operate. Against this general background, the panel will explore (2) the political character of the interaction between international human rights institutions and domestic constitutional developments; that is, generally, processes by which human rights norms become constitutional rights; the extent to which they become politically and legally salient in the domestic sphere; and the degree to which this is a result of the country’s relative openness to international human rights law and institutions.

The panel will also examine (3) how these developments affect domestic political actors and institutions. In particular, to what extent is the ‘menu of alternatives’ available to actors amplified through their involvement in transnational networks and their active participation in transnational and international discourses on matters of human rights? The relevant domestic actors and institutions include: (i) governmental leaders and state bureaucracies; (ii) judges and judicial institutions; and (iii) civil society actors and organizations. Political processes to explore include: (a) how international human rights may change priorities of governing leaders and lead to changes in government agendas and national policy agendas, and how this in turn may feed into legislative politics. Also, (b) the mechanisms through which human rights norms become embedded in formal state institutions and the informal politics surrounding them (e.g. socialization of state bureaucrats and/or institutional resistance to human rights), and the extent to which human rights norms become embedded in the state’s regulative systems. Moreover, (c) how do international human rights norms affect the reasoning and judicial decisions of judges and courts; and what are the main domestic legal and judicial factors that influence the ways in which international human rights norms are interpreted, adopted and adapted, or indeed resisted? Finally, (d) how do international human rights influence the demands of groups of potential rights beneficiaries? The focus here would be on the strategies of legal, judicial and rights mobilization, in order to determine the conditions under which civil society actors decide to frame their social and political demands in terms of human rights and pursue judicial avenues (including public interest litigation) to press their claims.

Panel II: National Human Rights Institutions: Enabling Rights Implementation

Abstract: A striking feature of the last 20 years has been the proliferation of National Human Rights Institutions (NHRI), particularly in new and developing democracies.  Mandated to implement international human rights norms at the domestic level, NHRIs have been instituted in countries across the globe, increasing from eight offices in 1990 to nearly 100 in 2008.  Broadly defined by the UN Paris Principles of 1991, NHRIs include National Human Rights Commissions, as well as ‘hybrid’ Ombudsman offices, principally found in Latin America and Central and Eastern Europe.  The creation of these institutions has been propelled by the belief, forcefully articulated in the 1990s, that rights protection is best served by the democratic rule of law and pluralist democracy, and vice versa.  The United Nations (UN) and Organisation of American States (OAS) played a pivotal role in supporting the creation of these state agencies as vehicles of collaboration with international and regional human rights bodies.  Despite their relative novelty, the experience of NHRIs points to a range of challenges in the institutional transmission and mediation of human rights norms within democratising political systems.

The propensity for scholars to dwell on the structural and legal contours of NHRIs carries limitations.  As Skocpol points out, the legal form of institutions may not always be their most crucial aspect.  The premise of this panel is that NHRIs remain conceptually, empirically and politically under-specified.  Sharing similar institutional attributes (e.g. often lacking prosecutorial or judicial powers), the experience of NHRIs nevertheless displays considerable variation in diffusion effects.  What explains the apparent failure of NHRIs in Mexico and Nigeria in performing a rights protection and promotion function at the domestic level, as opposed to contrasting experiences of offices in Ghana and Peru?  Clearly, robust institutional foundations are important safeguards.  However, they offer no guarantees.  It is argued here that the impact of NHRIs is fundamentally a context-bound process, historically and normatively, driven by political struggle and competing conceptions of their appropriate function as adjudicative (control of the exercising of power) and/or political (promoting ‘virtuous’ politics e.g. redressing state failure to act) entities.  If NHRIs are engines of political contestation of international human rights norms, how do such institutions counter resistance by those actors who find their normative expectations and standard practices in the exercising of power challenged?  

The fundamental question addressed by this panel is: taking as its premise that institutions are the result of political struggle, what are the political processes of construction that inform the impact and function of NHRIs within their domestic setting?  Toward answering this question the focus of the panel will be on four core areas: (1) why do governments create these institutions, (2) how do NHRIs interpret and activate their legal mandate, (3) do these new institutions function to create, stabilise, extend and/or deepen rights, and (4) the role of NHRIs in relation to regional and international human rights mechanisms.  Drawing on theoretical and empirical work primarily, but not exclusively, focused on Latin America, the selected papers will look at: (1) key instances or processes of NHRI political construction and contestation, (2) NHRIs as a locus of political struggle and among whom, (3) the exercising of an adjudicative and/or political function through traditional and innovative channels, (4) institutional strategies and modes of intervention to enable individual, or collective, rights claimants to overcome respondents’ capacity to resist.
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